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Learning objectives

The audience should learn that:
• Clinically assisted nutrition and hydration (CANH) is a medical 

treatment (Bland, 1992)
• Refusing nutrition and hydration is not in and of itself evidence of 

lack of capacity to make a decision (s. 2-3 Mental Capacity Act 
2005)

• Withdrawing CANH is not, by law, murder (Bland, 1992) or 
‘euthanasia’, ‘assisted dying’, ‘mercy killing’ etc.

• Members of the treating team whose religious/ethical -
perspectives mean they could never agree to withdrawal of CANH 
should declare “conscientious objection” and withdraw as decision-
makers. (See section 2.4 on conscientious objection National 
Guidance on CANH)
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https://www.legislation.gov.uk/ukpga/2005/9/section/2
https://www.bma.org.uk/media/1161/bma-clinically-assisted-nutrition-hydration-canh-full-guidance.pdf


Refusing CANH

• A capacitous adult has the right to refuse medical 
treatment or investigation – for good reasons, 
bad reasons or no reasons at all. Even if 
treatment refusal will be followed by death.

• PH v Betsi Cadwaladr University Health Board 
[2022] EWCOP 16 (31 March 2022)

• Voluntary Stopping of Eating and Drinking (VSED)
• Treatment refusals can be made in advance via an 

Advance Decision to Refuse Treatment (ADRT) (ss. 
24-26 Mental Capacity Act 2005)
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https://www.bailii.org/ew/cases/EWCOP/2022/16.html


Bland 1992 

• Clinically assisted nutrition and hydration 
(CANH) is a medical treatment (Bland, 1992)

• Not murder to withdraw CANH
• Weight given to father: “Tony wouldn’t want 

to live like that”

4

https://www.bailii.org/uk/cases/UKHL/1993/17.html


Since Bland 1992

• Many 100s of cases of CANH withdrawal from 
patients in Persistent/Permanent Vegetative 
States since 1992

• Since Mental Capacity Act 2005  ”best 
interests”
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https://www.legislation.gov.uk/ukpga/2005/9/section/4


Best interests applies to everyone 
without capacity

W v M 2011 – confirmed that best interests 
analysis was appropriate even if person was not 
in a Permanent Vegetative State (e.g. minimally 
conscious)
Paul Briggs case – withdrawal of CANH was
approved even though Paul Briggs was in a
minimally conscious state with the potential to 
improve.
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https://www.familylawweek.co.uk/site.aspx?i=ed175387


Since 2018 no requirement to go to 
court

• Re Y in Supreme Court 2018
• No duty at common law or under European 

Court of Human Rights for mandatory 
applications to court.  

• Follow Mental Capacity Act 2005 and professional 
guidance and if all agree CANH is not in person’s 
best interests, then withdraw CANH (with 
appropriate palliative care)

• Court is still available for disputed or finely 
balanced cases.
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https://www.supremecourt.uk/cases/uksc-2017-0202.html
https://www.legislation.gov.uk/ukpga/2005/9/contents
https://www.bma.org.uk/advice-and-support/ethics/adults-who-lack-capacity/clinically-assisted-nutrition-and-hydration


Since 2018: More withdrawals of CANH

• Dozens of cases of CANH withdrawal outside 
court, in accordance with Mental Capacity Act 
and Guidance

• Families more willing to raise the issue of CANH-
withdrawal (e.g. 33 years case)

• Increase in number of cases coming to court – at 
an earlier stage?

• Clinicians more willing to raise the issue of CANH-
withdrawal – find family don’t agree, hence court 
application
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Court hearings 2019-2022

• Contested cases – where there’s disagreement 
between clinicians and family, or between 
family members

• Often at an earlier stage (e.g. within first year 
of injury) as best interests has been properly 
addressed from immediately post brain-injury.
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BLOG POSTS RELATING TO PROLONGED 
DISORDERS OF CONSCIOUSNESS (PDOC)
OPEN JUSTICE COURT OF PROTECTION PROJECT
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Re GU
Re GU (PDoC, man in late 60s, Ongoing CANH given & no court 
application made for years – in spite of dispute)

• 23rd June 2021 Clinically-assisted nutrition and hydration: Decisions 
that cannot be ignored or delayed by Jenny Kitzinger

• 24th June 2021 Urgency, delayed decision-making and ethics in the 
Court of Protection by Dominic Wilkinson

• 15th July 2021 Delay is inimical to P’s welfare: Guidance on clinically-
assisted nutrition and hydration for PDoC patients by Jenny Kitzinger

• 17th November 2021 “Burdensome and futile” treatment and dignity 
compromised: Poor practice at a leading UK hospital by Jenny Kitzinger

Court very critical of Royal Hospital for Neuro-disability for an ‘ethos’
which led to failure to implement the Mental Capacity Act 2005 + 

professional guidance.
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https://openjusticecourtofprotection.org/2021/06/23/clinically-assisted-nutrition-and-hydration-decisions-that-cannot-be-ignored-or-delayed/
https://openjusticecourtofprotection.org/2021/06/24/urgency-delayed-decision-making-and-ethics-in-the-court-of-protection/
https://openjusticecourtofprotection.org/2021/07/15/delay-is-inimical-to-ps-welfare-guidance-on-clinically-assisted-nutrition-and-hydration-for-pdoc-patients/
https://openjusticecourtofprotection.org/2021/11/17/burdensome-and-futile-treatment-and-dignity-compromised-poor-practice-at-a-leading-uk-hospital/
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Re TW (PDOC middle-aged man, family oppose 
withdrawal of ventilation, daughters want 
delay so they can visit from overseas)
• 23rd February 2021 Ethical complexity in a 

life-sustaining treatment case (with link to 
judgment) by Bonnie Venter

• 22nd February Treatment withdrawal in the 
ICU when clinicians and family disagree by 
Bridget Penhale

• 24th February 2021 Two journalism 
undergraduates observe a Court of 
Protection hearing (with link to judgment) by 
Sophia Chew and Kimberley Wilkes

Re TW

https://openjusticecourtofprotection.org/2021/02/23/3654/
https://openjusticecourtofprotection.org/2021/02/22/treatment-withdrawal-in-the-icu-when-clinicians-and-family-disagree/
https://openjusticecourtofprotection.org/2021/02/24/two-journalism-undergraduates-observe-a-court-of-protection-hearing/


Re CD

Re CD (PDOC, middle-aged woman, Mother + 
clinicians in dispute with father re CANH + 
ventilation)
• 24th March 2021 Parents in conflict over life-

sustaining treatment for their daughter (with 
link to judgment) by Abigail Brown and Ffion 
Power
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https://openjusticecourtofprotection.org/2021/03/25/parents-in-conflict-over-life-sustaining-treatment-for-their-daughter/


Re ED

Re ED (PDoC, young man, Family dispute re 
assessments & Best Interests re CANH, father 
wants more tests)
• 14th October 2021 When another assessment 

is not needed: Best interests decision-making 
for a patient with a prolonged disorder 
of consciousness by Jenny Kitzinger
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https://openjusticecourtofprotection.org/2021/10/14/when-another-assessment-is-not-needed-best-interests-decision-making-for-a-patient-with-a-prolonged-disorder-of-consciousness/
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• Re RS (PDoC, middle-aged man, clinical/family dispute re 
CANH) (Polish family involvement  + videos of patient 
placed on social media. Involvement of Dr with contested 
expertise)

• 7th April 2021 Faith, Science and the objectivity of 
expert evidence by Celia Kitzinger (with links to judgments)

• 31st March 2021 A perspective from the ICU on best 
interests at the end of life (with links to judgments) by Alex 
Warren

• 30th March 2021 Ambiguity and uncertainty in 
clinical reasoning by Derick Wade

• 30th March 2021 Use of videos in assessing consciousness: A 
clinical perspective by Lynne Turner-Stokes

• 29th March 2021 Seeing is Believing? Patient Videos in Life-
Sustaining Treatment Disputes (with links to judgments) by 
Jenny Kitzinger

Re RS

https://openjusticecourtofprotection.org/2021/04/07/faith-science-and-the-objectivity-of-expert-evidence/
https://openjusticecourtofprotection.org/2021/03/31/a-perspective-from-the-icu-on-best-interests-at-the-end-of-life/
https://openjusticecourtofprotection.org/2021/03/30/ambiguity-and-uncertainty-in-clinical-reasoning/
https://openjusticecourtofprotection.org/2021/03/30/use-of-videos-in-assessing-consciousness-a-clinical-perspective/
https://openjusticecourtofprotection.org/2021/03/29/seeing-is-believing-patient-videos-in-life-sustaining-treatment-disputes/


Conscientious Objection

• Members of the treating team whose 
religious/ethical - perspectives mean they 
could never agree to withdrawal of CANH (at 
all, or from a particular group of patients) 
should declare “conscientious objection” and 
withdraw as decision-makers. (See section 2.4 
on conscientious objection National Guidance 
on CANH)
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https://www.bma.org.uk/media/1161/bma-clinically-assisted-nutrition-hydration-canh-full-guidance.pdf
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Learning objectives

The audience should learn that 
• Clinically assisted nutrition and hydration (CANH) is a medical 

treatment (Bland, 1992)
• Refusing nutrition and hydration is not in and of itself evidence of 

lack of capacity to make a decision (s. 2-3 Mental Capacity Act 
2005)

• Withdrawing CANH is not, by law, murder (Bland, 1992) or 
‘euthanasia’, ‘assisted dying’, ‘mercy killing’ etc.

• Members of the treating team whose religious/ethical -
perspectives mean they could never agree to withdrawal of CANH 
should declare “conscientious objection” and withdraw as decision-
makers. (See section 2.4 on conscientious objection National 
Guidance on CANH)
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https://www.legislation.gov.uk/ukpga/2005/9/section/2
https://www.bma.org.uk/media/1161/bma-clinically-assisted-nutrition-hydration-canh-full-guidance.pdf


British Medical Association + Royal College of Physicians 
– endorsed by General Medical Council,  December 

2018
• Almost 100 pages of detailed guidance about the decision-making 

process for starting, re-starting, continuing, or stopping 
(withdrawing) CANH ….

• … for adult patients who lack capacity to make their own decision….
• … and are not imminently dying.
• … and for whom CANH is clinically appropriate
• 3 categories:  (1) neurodegenerative conditions;   

(2) multiple comorbidities or frailties;
(3) Previously healthy patients in VS or MCS 

following sudden-onset brain injury
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Click here:  

https://www.youtube.com/watch?v=yw66KHs1g_0&feature=youtu.be


E-Learning
Prolonged Disorders of Consciousness

• Online 
learning 
resources

• https://cdo
c.org.uk/tra
ining/

https://cdoc.org.uk/training/


• Comments? Questions? Discussion?

• KitzingerC@cardiff.ac.uk
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