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The law on clinically assisted nutrition and hydration for VS and MCS 
patients in England and Wales 
 
In England and Wales clinically assisted nutrition and hydration [CANH] must 
not be provided if there is a valid and applicable Advance Decision refusing it. 
 
If there is no valid and applicable Advance Decision refusing clinically assisted 
nutrition and hydration ('the feeding tube') then it can be given to any patient 
who lacks the mental capacity to make their own treatment choices if it has 
been demonstrated that it is in the patient’s best interests. 
 
‘Best interests’ is not just about whether or not the feeding tube is ‘clinically 
effective’ or ‘necessary to sustain life’. For example, it may not be in the best 
interests of a patient to sustain a life that the person would not have 
considered worth living. 
 
In order to work out whether or not inserting, or continuing, with a feeding tube 
is in the patient’s best interests, there should be regular, formal best interests 
meetings between the family and the clinical team (and anyone else who cares 
for the patient) to consider explicitly whether or not continuing with the feeding 
tube is what the patient would want under the circumstances. It is not good 
practice to wait until a feeding tube is dislodged, blocked or in danger of 
perishing before such review.  
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Clinicians need to be sure that any ongoing treatment is appropriate.  They are 
legally required to discuss options – including withholding or withdrawing 
treatment - with those who care for the patient, including family members.  
 
Some clinicians have ethical objections to stopping (or not starting) clinically 
assisted nutrition and hydration.  They believe that feeding is ‘basic care’ and 
that withdrawing it is ‘euthanasia’.  While they are entitled to their views, this is 
not what the law says.  Clinicians who hold these positions must pass 
decisions about the patient’s ongoing treatment to another clinician who is able 
to consider all the options. Family members’ views about what their relative 
would want in relation to clinically assisted nutrition and hydration must be 
taken into account. 
 
 

	  
 
 
 
Is it necessary to go to court in England and Wales before stopping 
clinically assisted nutrition and hydration if the family and clinicians 
agree that continuing it is not in the patient’s best interests? 
 
If there is doubt or disagreement about whether continuing to provide clinically 
assisted nutrition and nutrition is in the patient’s best interests then it must not 
simply be continued: a best interests decision should be made.  Where there is 
disagreement, this must be recorded and the reasons given for opposing 
views. 
 
For patients in a confirmed permanent vegetative state it should be noted that 
no UK court has ever found it to be in their best interests for such treatment to 
continue.  For patients in a minimally conscious state the situation is more 
variable.   
 
In England and Wales decisions about withdrawing a feeding tube from a PVS 
or MCS patient have usually been referred to the Court of Protection, but there 
is now some dispute about whether or not referral to court is necessary.  At the 
time of writing (Summer 2017) the advice about this may be changing. It is also 
important to note that the legal situation varies in other jurisdictions, including 
in Scotland.   
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Family experiences of applications to court 
 
Some families in England and Wales have found the apparent requirement for 
these decisions to be considered by the court very reassuring. They feel it 
gives their relative, and them as family members, extra protection.  Other 
people find any suggestion that the decision may have to go to court 
intimidating and an obstacle to their willingness to contribute to best interest 
decisions. One mother, for example, said she would never want her daughter’s 
case to go to court as "I’d feel like I was on trial".   
 
Families who spoke to us about their involvement in court proceedings say that 
the judge and lawyers were very kind and supportive.  The court hearing is 
generally reported to be a positive experience – although it often takes a very 
long time (unnecessarily so) for the case to actually get to court, and these 
delays are highly problematic. 
 
Cases for withdrawal of clinically assisted nutrition and hydration from people 
in permanent vegetative or chronic minimally conscious patients do not seem 
to be reaching court if there is active opposition to withdrawal from families.  
 
Many are also not reaching court if there is active opposition to withdrawal 
from clinicians – even where families believe that withdrawal of the feeding 
tube is the ‘least worst’ option.  Many families who have spoken to us say that 
the option of withdrawing the feeding tube has never been raised with them by 
the doctors – or that when they have raised it doctors have reacted by telling 
them that withdrawal is out of the question.  This means that many cases 
where families believe that the person would want to refuse ongoing treatment 
are not reaching court - or are only doing so after long delays, and after the 
family have learned about this option and initiated action themselves. Many 
people get treatment that is not in their best interests and which they would 
have refused if they could, for years or even decades.  If this is the case for 
your relative you may have to initiate the process of a court application 
yourself. 
 
 
 
Initiating and paying for applications to court 
 
Families should not have to initiate or pay for court applications.   The Royal 
College of Physician guidelines state that: 'The legal costs of the Court 
application should be borne by the responsible public body, and the onus for 
initiating the application should lie with the treating clinical organisation or 
those who commission the care' (RCP Guidelines 2013 p.76). Just because a 
particular best interests decision needs to be referred to court also should not 
be a reason for delay (see 'Resources' for a timeline for decision-making).  We 
know several cases where families initiated the process and the 
commissioning organization then took it over and bore the costs. 
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Recent judgments in relation to VS and MCS patients 
 
Both legal and clinical practice are evolving in response to new national 
guidelines and as court judgments result in new case law.  
 

• At the time of writing in all cases that have reached court about patients 
with a confirmed PVS diagnosis the court has found that continuing with 
clinically assisted nutrition and hydration is not in the patient’s best 
interests, and has authorized withdrawal.  

 
• The first case about withdrawal of a feeding tube from a minimally 
conscious patient was in 2011 (W v M and others [2011] EWHC 2443 
(Fam)).  In that case the judge ruled that ‘sanctity of life’ meant that, 
even though he accepted that the patient would not have wanted to be 
kept alive, the treatment was continued.   

 
• There was another similar case in 2015 (Re N [2015] EWCOP 76) but in 

this case the judge authorized withdrawal of treatment, saying that “it 
would be disrespectful to Mrs. N to preserve her further in a manner I 
think she would regard as grotesque”.   

 
• In another case in 2017 (Briggs v Briggs [2016] EWCOP 53) the judge 

authorized withdrawal of treatment from a MCS patient even though it 
was only 16 months after his injury, and there was still the possibility of 
recovery to full consciousness. 

 
Until recently the court has been very focused on the diagnostic dividing line 
between MCS and PVS, but it is now becoming apparent that drawing a clear 
distinction between the two diagnoses is sometimes difficult – and it may not 
be necessary to have a definitive diagnosis before going to court.   
 
Making a definitive diagnosis before going to court may not be necessary now 
because judges are giving increasing importance to what the patient would 
have wanted to happen in this situation.  It therefore may not be necessary to 
be absolutely certain of whether a patient is vegetative or minimally conscious 
(or is going to remain in such a state) if the answer to such questions would 
not change what the patient would have wanted. 
 
 
 
 
This short guide summarises the legal situation to date and gives a general 
overview.  Please seek specialist legal advice regarding any particular patient. 
 

 
*** 

 


